The volume of electronic communication
such as e-mail threatens to overwhelm the
legal system, in far-reaching financial and
social effects as well as in quantity

Last June, National Public Radio's Morn-
ing Edition fearured a special serics of re-
ports on the social burdens of c-mail.! Ari
Shapiro, NPR's Washingron, D.C.-based le-
gal correspondent, called me to get exam-
ples of legal liability associated with e-mail,
which [ was happy to provide. Today, e-mail
files have become a favorire targer for law-
yers and government investigators hunting
for the proverbial “smoking gun” in more
routine and far less high-profile litigation.
Bur when Mr. Shapiro asked me in an in-
terview aired on June 18, 2008, whar |

thought the greatest impact of e-mail was
on the civil justice system and the legal
profession, [ didn't dwell on the potential
legal liahility that the content of any par-
ticular e-mail message might carry. My
concern was the vast resources thar must
be spent to locate, preserve and review e-
mail for production because, as NPR re-
ports, “Daily e-mail volume is now ar 210
billion a day worldwide and increasing.™
The cencral problem with e-mail, as 1 see
it, is not the smoking gun. It is the smoke.

“Today, a young person graduating from
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law school and joining a large firm in one
of our major cities can look farward to per-
haps three or four years of doing nothing
bur sitring in front of a computer screen
reviewing e-mail and other electronic doc-
aments for litigation,” [ said.? This vision
of purgatory created something of a stir,
including an c-mail (appropriately enough)
from a law-firm recruiter who blamed
me—with tongue in cheek, I hope— for
destroying the maorale of her summer
clerks. But [ am not the first person to note
thar the ascendancy of e-discovery coin-
cides with reports of a decline in cvility
and self-esteem in the legal profession.f
Jason Baron and George Paul paint a
vivid picture of what this informarion ex-
plosion means in the context of liigation:
“Probably close to 100 billion e-mails are
sent daily, with approximarely 30 billion
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e-mails created or received by federal gov-
ernment agencics cach year. [.. |

“Take then, for example, litigation in
which the universe subject to search stands
at one billion e-mail records, at least 25 per-
cent of which have one or more attachments
of varying length (one o 300 pages). Gen-
erously assume further that a model “review-

| am not the first person to note
that the ascendancy of e-discovery
coincides with reports of a decline

in civllltr and self-esteem in the
egal profession.

er’ {junior lawyer, legal assistant or contract
professional) is able w review an average of
50 ¢-mails, including ateachments, per hour
Without employing any automared com-
puter process o generate potentially respon-
sive documents, the review effort for chis
litigation would take 100 people, working
10 hours a day, seven days a week, 52 weeks
a year, more than 54 years ro complete. And
the cost of such a feview, at an assumed av-
erage billing of §100/kiour, would be §2
billion. Even; hawever, il present-day search
methods [...] arc used to inidally reduce
the ¢-mail universe 1o 1 percent of s size
{i.e., 10 million documents our of one bil-
lian), the case would still cost $20 million
for a first-pass review conducted by 100
people over 28 weeks, wirhour accounting
for any additional privilege review.™
While simply “doing the mach,” as
Baron and Taul have, results in scenarios
thar sound absurd, recent reported cases
bear our their numbers. For example, all
parties in the ongoing Intel microproces-
sor anritrust liigation agree that it may be
the “largest elecrronic production in histo-
ry” with Intel’s production of "somewhere
in the neighborhood of a pile 137 miles
high.™ Closer to home, in Qualeamim Inc.
it Broadeom Corp.,, Qualcomm'’s supple-
mental post-trial production last summer
of 21 employees’ e-mails responsive to one
particular issuc resulted in 46,000 mes-
sages, toraling 300,000 printed pages.”

The legal profession is ill-equipped to
handle this informartion explosion. Tradition-
al document-review pracrices complerely
break down under the weight of volume
and the pressures of deadlines and budget.
But the consequences go far beyond
missed deadlines and budger overruns, as
bad as those may be. The information ex-
plosion threatens the legal profession and
the administration of justice itself.

Earlier this year, United States Magis-
trate Judge Louisa Porter addressed a two-
day meering of 150 lawyers, legal assistants
and a sprinkling of state and federal judges

to arrempt to impress a judge later,” As the
volume of e-discovery increases and erench-
warfare mentaliry takes over, these litigators
lose touch with the guals of the litigation,
the long-term interests of clients and even

‘with each other.

. Judge Porter compared this litigadion cul-
ture o the Yanomamo people of the Bra-
zilian and Venezuclan Amazon region, who
had virtually no contact with the ourside
world unril they were studied by anthro-
pologists in the 1960s. The Yanomamo
culture existed for thousands of years and
was characrerized by rirualized violence be-

Traditional document-review practices completely
break down under the weight of volume and the
pressures of deadlines and budget. But the
conseqguences go far beyond missed deadlines
and budget overruns, as bad as those may be.

in San Diego. In her keynote address,
Judge Porter remarked on the changes in
legal culture that have given rise to the “lit-
igators,” a class of wial lawyers who sel-
dom, if ever, actually try cases® They
conduct discovery and related pre-trial ac-
tivities in the more than 90 percent of
cases that never reach the courtroom on
the merits. They seldom communicate
with opposing counsel, excepr by court fil-
ings or correspondence “obviously written
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tween competing villages. The violence es-
calated in four predictable levels.

First would be a confrontation berween
two men of different villages, at a distance,
consisting of posturing and shouting ac-
cusarions and threats. The second stage
invalved brandishing of 10- 1o 12-foor-
long poles by the opposing sides, which
were pounded on the ground and used 1o
make threatening advances and gestures.
The third level involved the rwo combat-
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ants using the poles to ritualistically bash
each other over the head, resulting in se-
vere injuries that were both badpes of
honor and grounds for further animosity
against the opposing village.

The fourth, and thankfully rarest, stage
of violence involved the villages them-
selves, One village would invirte visitors of
the opposing village 10 a “feast” ar which
the hosts would ply the visitors for several
days with an overabundance of food, the
local brew and a hypnotic drug called rope.

Once the visitors were sufficientdy coma-
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tose, the hosts would slaughter them.
Judge Porter posed the obvious ques-
tons: How could this be ritualistic? How
could the fourth level of violence occur
more than once, i!"c\'cryunr: knew the our-
come? Why were the Yanomamo not pos-
sessed of any other form of conflict
resolution? And whar does this have o do
with our litigation culture? She analogized
the levels of violence with the familiar rit-
uals of lirigation. First the lawyers stand
at a distance and shout threats, then they
pound the ground with pleadings and mo-
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tions, then engage in head-bashing a
discovery conferences and finally threaten
trial, where they hope to feed each other
information untl one or the other suc-
cumbs, There ought to be a berrer way.

Judge Porter's message echoed com-
ments made a year earlier by ULS. Supreme
Courr Justice Stephen Breyer. On March
27, 2007, a panel discussion on the impact
of e-discovery, moderated by Harvard Law
School professor Arthur Miller, was held at
Georgetown University Law Center in
Washington, D.C. Justice Breyer, after
hearing from lawyers and businesspeople
abour the costs of e-discovery attributable
1o the “dara deluge,” lamented, “If it really
costs millions ... . then you're going to drive
out of the litigation system a lot of people
who oughr 1o be there. They'll go arbirra-
tion ... They will go somewhere where they
will write their own discovery rules, and |
think thar is unfortunate in many ways.”

Panelist Richard Braman, executive di-
rector of nonprofir The Sedona Confer-
ence”, nored thar law school needs ro teach
cooperative practices. “Students need to be
told rthart there’s a time for adversarialness,”
he said. “That's [in] the courtroom. And
theres a time when you need to cooperate
and collaborate with your adversary 1o ger
the facts on the table abour which you're
going o lirgae,™

Although several other panel members
dismissed this concept as “utopian,” Bra-
man pressed his case by drafting a “Coop-
eration Proclamation.” He circulated an
initial draft to several state and federal
judges and members of a working group
on electronic document retention and pro-
ducrion, some of the most experienced and
tested lawyers in the electronic discovery
arena, during spring 2008, “I want to chal-
lenge those ar the Data Deluge Summit
who dismissed the idea as utopian,” Bra-
man said, “and push for change where
change is needed to keep the civil justice
system functioning,”

Bramans idea has resonated with
judges, many of whom have publicly en-
dorsed the proclamation, including Judge
Porter,’ But the proclamation goes beyond
simply exhorting lawycrs to cooperate. It
proposes the creation of “roolkiss” — re-
source libraries of forms, checklists, best
practices, model case-management orders



“Students need to be told that
there’s a time for adversarialness,”

Richard Braman said. “That’s

in,'l

the courtroom. And there’s a time

when you need to cooperate and

collaborate with your adversary to
get the facts on the table about
which you’re going to litigate.”

and training materials—creared by and
for the major stakeholders in litigation: in-
house counsel, requesting artorneys, re-
sponding attorneys and judges. Ir also
proposes the creation of a network of
trained volunteer e-discovery mediators
available pro bono or at low cost tw
lirigants in stare and federal courthouses
across the country,

Although the idea of cooperative discov-
ery might seem utopian to some lawyers
and legal scholars, it is not outside the
mainstream of discovery reform efforts of
the past two decades. Starting with the
amendments to the Federal Rules of Civil

Procedure in 1993 and continuing
through the 2000 and 2006 amendments,
emphasis has been placed on reducing the
opportunities for gamesmanship and con-
tention in the discovery process. Rule
26(2)(1), first introduced in 1993 and
made uniform throughour the federal
court system in 2000, requires proactive
“initial disclosure” of core informarion by
all parties, without a formal request from
opposing parties. This rule was amended
in 2006 to explicitly include reference 1o
“electronically stored information.” Also in
1993, Rule 26(f) was amended to mandate
a conference of the parties to frame a dis-

www SDCBA org

covery plan before formal discovery could
begin. Like Rule 26(a)(1), this rule was
made uniform in 2000 and amended to
include explicit reference 1 "electronically
stored information” in 2006.

While mandatory initial disclosure and
the “mect and confer” requirement ¢an be
useful mechanisms for expediting discov-
ery, reducing costs and avoiding conflict,
many lawyers and judges—and many
clients, who pay the bills—would like o
go further. Looking at the examples of ar-
bitration and mediation, with streamlined
processes, Hexible rules and informal
methods of dispute resolution, they ques-
tion why discovery should be an adversari-
al, rules-based process ar all. If the goal of
discovery is to uncover facts to be used
during settlement conferences or ar trial,
why not cooperate in the discovery process
and utilize advocacy and persuasion skills
to argue the interpretation of the faces and
the application of the facts o the law?
Doesn't an attorney’s duty of advocacy and
loyalty to the client include getting the
best result at reasonable cost, within a rea-
sonable timeframe, with respect to the
court, opposing counsel and the avil jus-
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tice system? How can we move beyond the
culture of adversarial discovery?

We owe it to those recent law school grad-
uartes facing document-review purgatory to
find a berter way. By cooperating with oppos-
ing counsel o focus the scope of discovery,
by agrecing to use cutting-edge rechnologies
to automate discovery processes, by inseiruc-
ing quality-oriented project-management
practices and by encouraging transparency
and regular communication between op-
posing counsel (as well as between in-house
and outside counsel), we can break the cy-
cle of ritual discovery combat and restore
some measure of respect for, and integrity
to, the civil justice system. 2~

Ken Withers is director of judicial education
and content, The Sedona Conference®, in
Phoenix, Arizona. He can be reached ar
kewithers@sedona. net,
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